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Preliminary consideration: Our background to comment 
 
The Aboriginal and Torres Strait Islander Legal Service (Qld) Limited (ATSILS), is a 
community-based public benevolent organisation, established to provide professional 
and culturally competent legal services for Aboriginal and Torres Strait Islander 
peoples across Queensland. The founding organisation was established in 1973. We 
now have 25 offices strategically located across the State. Our Vision is to be the 
leader of innovative and professional legal services. Our Mission is to deliver quality 
legal assistance services, community legal education, and early intervention and 
prevention initiatives which uphold and advance the legal and human rights of 
Aboriginal and Torres Strait Islander peoples. 
 
ATSILS provides legal services to Aboriginal and Torres Strait Islander peoples 
throughout Queensland. Whilst our primary role is to provide criminal, civil and family 
law representation, we are also funded by the Commonwealth to perform a State-
wide role in the key areas of Community Legal Education, and Early Intervention and 
Prevention initiatives (which include related law reform activities and monitoring 
Indigenous Australian deaths in custody). Our submission is informed by over five 
decades of legal practise at the coalface of the justice arena and we, therefore, 
believe we are well placed to provide meaningful comment, not from a theoretical or 
purely academic perspective, but rather from a platform based upon actual 
experiences. 

Comments in relation to the List of Issues 

As a preliminary comment, we note that we have had the opportunity to review the 
submission of the Queensland Aboriginal and Torres Strait Islander Child Protection 
Peak body (QATSICPP) to the Commission of Inquiry into Child Safety (Cairns Public 
Hearings) (QATSICPP Submission) and we broadly support the content contained 
therein. 
 
We note that we have not responded to each of the items on the List of Issues, but only 
those upon which we consider that we can make meaningful comment.  
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A. Regional Child Safety Challenges   

1. Particular challenges facing participants in the child safety system in 
the FNQ region 

1.1 Access to legal assistance services 

The demand for legal assistance services in FNQ in the context of child protection 
matters significantly exceeds supply  
 
According to figures published in the 2023-24 Annual Report of the Director of Child 
Protection Litigation (DCPL), the overrepresentation of Aboriginal and Torres Strait 
Islander children in the numbers of matters referred by Child Safety to the DCPL is the 
highest in FNQ when compared with every other region in Queensland, with 
approximately 75% of children on referred matters from the FNQ region identifying 
as an Aboriginal and/or Torres Strait Islander child2. 
 
In FNQ, individuals seeking legal assistance for child protection matters are primarily 
limited to the provision of services from three key service providers operating in the 
region including: the Aboriginal and Torres Strait Islander Legal Service (ATSILS), 
Legal Aid Queensland (LAQ) and the Queensland Indigenous Family Violence Legal 
Service (QIFVLS).  
 
We note that ATSILS’ Cairns office has a very wide catchment area, including Innisfail, 
Cairns, Yarrabah, Mareeba, Mossman, Atherton, Weipa, Kowanyama, Pormpuraaw, 
Aurukun, Coen, Lockhart River, and Cooktown (including Hopevale and Wujal Wujal).   
 
Conflicts of interest and ‘preferred suppliers’ 
 
We have observed that the majority of parents in child protection proceedings are 
self-represented, unless they actively seek out legal representation from any of the 
above services.   If parents do seek out legal representation from these services, we 
have found it to be common that they are faced with a scenario where one or more 
and sometimes all three community legal services, i.e., ATSILS, LAQ and QIFVLS, are 
unable to offer legal representation due to a conflict(s) of interest.   
 

 
2 Director of Child Protection Litigation Annual Report 2023-24, pages 52 and 163, available at: 
<https://www.dcpl.qld.gov.au/__data/assets/pdf_file/0009/822996/annual-report-2023-
2024.pdf>.  
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In this situation, the next viable option for legal assistance is LAQ’s ‘preferred supplier’ 
pathway, where private legal practitioners utilise LAQ grant funding to deliver legal 
aid services.  In practice, due to the significantly limited number of preferred suppliers 
in FNQ that provide legal assistance in child protection matters, those individuals are 
likely to be linked up with preferred suppliers from somewhere other than in the FNQ 
region, such as, from Brisbane.  In most circumstances, this means that the legal 
practitioner representing the client would contact the client and represent the client in 
court proceedings remotely, by video link/phone.  
 
This poses incredible difficulties for clients in remote areas (such as the Cape) who 
already face a number of barriers to receiving legal assistance services including, 
language barriers and, fundamentally, difficulties in being contactable.  It is very 
common in the FNQ region that individuals will either not have a phone or share a 
phone or phones with family.  Additionally, during the wet season (November to 
March), these communities can be cut off due to seasonal flooding, which significantly 
exacerbates difficulties in being contactable and can also make it very difficult for 
them to travel.  Ordinarily, local community legal centres would work in partnership 
with local community justice groups to locate clients.     
 
Unfortunately, we often see preferred suppliers based outside of FNQ subsequently 
withdrawing representation for their client/s due to their not being able to contact the 
client/s by phone.  
 
There are numerous effects of the above-mentioned issues on parents seeking legal 
representation for child protection matters in FNQ, including, but not limited to:  
• parents not being able to, or effectively facilitated to, fully and meaningfully 

engage in child protection proceedings and, consequently, parents’ voices not 
being properly heard; and  

• a parent’s right of representation being significantly compromised or not being 
able to be met at all. 

 
Permitting electronic appearance for court dates except for final hearings 
 
As at the date of writing, lawyers are required to personally appear at some child 
protection matters in Cairns surrounding areas.  This is in contrast with outer Cairns 
regional court locations where lawyers are permitted to appear by telephone link.  It 
would significantly assist legal service providers to continue to support their clients if 
there is a consistent approach whereby lawyers are permitted to appear in court 
electronically via telephone/video link across all courts in the region for the first 
mention and all subsequent court dates (except for the final or interim hearings, which 
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significant saving of taxpayer dollars. Whilst we acknowledge that court-ordered 
conferences form is part of the current mediation model, this is at the back end of the 
process, not prior to a child being removed. There are numerous benefits to 
mandating ADR at the outset including, notably, that it would avoid contested 
litigation, allow parents/caregivers to quickly and efficiently deal with issues, enable 
their voices to be heard and have more of a say in outcomes and reduce the stress 
associated with court appearances. This would also allow parents and care givers to 
be better informed of the current concerns, how to address these concerns, and could 
ultimately lead to better outcomes for children and families.  
 
In the event that mandatory ADR at the front end of the child protection process is not 
considered, then at minimum, where an assessment process has been completed and 
the outcome is that the child is in need of protection, there must be a requirement to 
hold a stakeholders’ conference where parents are given the opportunity to have legal 
representation, with family members and social workers, etc. present. Discussions can 
be formalised by way of a written agreement or consent order. This process would be 
appropriate where Child Safety has engaged with the parents, and the Department is 
willing to work with the parents to address any relevant issues. Currently, families are 
experiencing their child being removed without any notice and no opportunity to 
discuss the situation. 
 
Imposing obligations on Child Safety to take ‘active efforts’ to support families to 
access early independent legal advice 
 
We are aware that in the NSW jurisdiction, in 2023: 
• laws were passed which obligate the Department of Communities and Justice 

(DCJ) (the equivalent of our Child Safety) to take ‘active efforts’ to prevent children 
from being removed and restore children to their parents or place children with 
family, including supporting families to access early independent legal advice; 

• In New South Wales, the Legal Assistance for Families Partnership Agreement 
(LAFPA) 3 was introduced and is an agreement between Legal Aid NSW, the 
Aboriginal Legal Service (NSW/ACT) and the DCJ set up for the purpose of keeping 
children safe at home with their families, a primary focus of which is early 
intervention assistance.  The LAFPA notably obligates the DCJ to facilitate that 
referrals are made for legal advice for an individual or family to Legal Aid 

 
3 LAFPA, at page 3, available at: 
 <https://www.legalaid.nsw.gov.au/content/dam/legalaidnsw/documents/pdf/my-problem-is-
about/my-family-or-relationship/care-and-protection/Legal-assistance-for-families-partnership-
agreement.pdf>. 















Legal Submission:  Commission of Inquiry – Child Safety – Cairns Public Hearings ‘List of Issues’ 

Aboriginal and Torres Strait Islander Legal Service (QLD) Ltd.  13 

Geographical displacement also means that connection to kin, community and culture 
is significantly compromised, if not non-existent. 
 
Barriers to reunification 
 
In FNQ, children and families face numerous barriers to reunification including, 
notably: 
• the severe shortage of safe, stable and adequate housing which often prevents 

parents from demonstrating that they can provide a suitable home environment; 
• the issues noted earlier with respect to Child Safety’s approach to communal living; 
• the lack of supervision at residential care facilities, which can result in the child 

developing negative behaviours, the child getting involved in criminal activities, for 
example, where other children at the facility are doing so, being ‘on the streets’, 
and the child’s respect for their parent’s authority being undermined by the 
involvement by Child Safety; 

• applications being based on ‘unacceptable risk of significant harm/significant 
harm experienced’ rather than ‘concerns’ 
o Currently applications are overlaid with issues that Child Safety refers to as 

‘concerns’ rather than risks. These concerns are more in the category of best 
practice parenting, but by including them in the Application, this means that 
parents have to deal with a significantly longer list of concerns (common 
examples being, that the child have their own room, that the child sleeps in a 
bed and not on the floor, that the child have shoes, that the child is not playing 
in the street), rather than a list that addresses the critical issues. The best 
practice parenting considerations in the view of the department are not 
synonymous with unacceptable risk issues, hence Child Safety should consider 
unacceptable risk issues only, rather than matters that fall into the ‘concerns’ 
category. In our experience, this approach by the department makes 
reunification much more challenging. 

• Assessment of risk varies significantly between offices and/or teams within Child 
Safety leading to inconsistency 
o It appears that differing approaches are influenced by the inherently subjective 

aspects of the risk management tools used, coupled with the particular 
approach of the relevant Team Leaders and/or Managers within relevant Child 
Safety offices and the sensitivity to risk that informs the culture of the office in 
relation to particular risk factors. Furthermore, there appears to be different 
approaches to the same issues depending on the geographical area that the 
child is in.  
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is more to the story than raw figures but of particular concern is increasing rates of 
removals that led to over 3 times the number of children in residential care in 2023/24 
compared to 2011/12, but over 4 times, climbing up to 5 times the number of Aboriginal 
and Torres Strait Islander children in residential care over the same time period5.   
 
In our view, the numbers have grown and not reduced for a number of reasons, 
including, but not limited to: 
(a) the socio-economic iniquities in the context of housing, employment, education and 

health; 
(b) difficulties in securing adequate housing, housing instability and the how communal 

living is viewed by Child Safety; 
(c) the lack of appropriate programs and services in the FNQ region to address risks 

(for example, in the context of mental health issues, domestic violence behaviours, 
substance abuse/addiction, etc.); 

(d) the lack of proper consultation and involvement with the parents of the child and 
the family’s support systems to allow a fair opportunity to address perceived risks 
before removing a child; 

(e) the practice of using emergent orders which has resulted in an increase in the 
numbers of children in care (as reported on in the DCPL’s Annual Report for 2023-
24); 

(f) systemic racism within the service provision of, and risk assessment tools utilised 
by, Child Safety; 

(g) concerns that once a child is in the custody of the State, Child Safety requires 
parents/relatives to jump through an exorbitant amount of hoops before they 
would consider facilitating the child to be returned; 

(h) inconsistency in the approaches to risk by various Child Safety officers and offices. 
 
With respect to the system responses of Child Safety and practical system changes, 
we refer you to our earlier comments and recommendations which address these 
issues, from our perspective. 

 
Cultural Safety 
 
There is a significant need for properly embedding cultural understanding in the 
service provision of Child Safety.  Ongoing cultural training of Child Safety officers and 
other departmental staff must be established and improved to ensure that when 
undertaking their duties, they are: eliminating conscious and unconscious biases and 

 
5 Closing the Gap Dashboard, Productivity Commission (Target 12), available at 
<https://www.pc.gov.au/closing-the-gap-data/dashboard/se/outcome-area12>. 
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I.  Removal of newborn and children  

Newborn children 
 
We continue to hold significant concerns about the welfare of children being removed 
upon birth where the parents are the subject of a notification whilst the mother is 
pregnant.  The Child Safety Manual contains explicit obligations on Child Safety to 
collaborate with a pregnant mother as part of the assessment of risks the subject of a 
notification. However, despite these obligations, we have made the following 
concerning observations: 
• When Child Safety is alerted to concerns about a pregnant mother, Child Safety 

often do not raise those concerns sufficiently, if at all, with the parent/s thereby 
removing pathway for the parent/s to address the perceived concerns and simply 
take the step of removing the child immediately upon birth.   
o Example – we represented a pregnant mother at an investigation and 

assessment meeting.  In that meeting, Child Safety was requested to advise if 
there were any issues, so that such might be addressed proactively.  We were 
not advised of any issues, and the next time we heard about the matter was 
when mother phoned us from the hospital to say that Child Safety had 
removed the child. 

• We have found that Child Safety often make a determination early on in a 
pregnancy to remove a child when they receive a notification of high-risk birth 
alert, often before they did any work with the mother to support them. 

• It is common for Child Safety to remove newborns as a knee-jerk reaction, instead 
of attempting to work with and support family first.  
o Example – we acted in a matter where Child Safety received a notification 

regarding concerns of excessive alcohol use and domestic violence when the 
mother was 4 months pregnant both of which concerns were later found to be 
untrue, It was found that: 
▪ Child Safety did not work with the family until after the child was born; 
▪ Child Safety then asked the mother to enter into an Assessment Care 

Agreement (ACA) after the birth of the child; 
▪ After the ACA was signed, Child Safety did not undertake any 

investigations in relation to this parent during the ACA period; 
▪ Child Safety then, right before the ACA ended, filed a Court Assessment 

Order (CAO) application in court; 
▪ We contested the CAO application and Child Safety then decided to 

withdraw the application and make safety plan instead. 
o Example – we acted in a matter where Child Safety received a notification two 

days after a baby was born.  Child Safety then filed a Temporary Assessment 
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parents of the application or hearing them on the application. The current approach 
by the Court is to exercise this power in almost all Temporary Assessment Order (TAO) 
and Temporary Custody Order (TCO) Applications.  
 
We note that the Director of Child Protection Litigation (DCPL) Annual Report 2023-
24 states that, in respect of 2023-24: 

• ‘The number of matters the DCPL received from Child Safety increased 2.2% 
from 2022-23, to an overall total of 3,572 matters’; and 

• ‘the overall increase in matters received was due to a 14.2% rise in matters 
concerning children who were either on a CAO or a TAO (both are emergency 
orders), which indicates there has been an increase in the number of children 
entering the statutory child protection system.’ 6. 

 
We have observed it to be a common practice of Child Safety to apply for emergent 
orders after hours, with the effect that parents are not able to access legal 
representation or be served or heard in relation to the proposed removal of their 
child/children.  Further, it is particularly difficult for parents to fight against Child 
Safety for custody as section 99 of the CP Act (‘Particular orders continue pending 
decision on application for extension, variation, revocation or substitution’) usually 
applies, which allows Child Safety to retain custody between removal and interim 
hearings.  This equates to the child being in the custody of Child Safety for a minimum 
4-6 weeks.  We have observed that it can take between 3 to 5 months for a parent to 
be able to be heard to contest an interim custody, if not longer.   
 
Whilst we appreciate that there may be circumstances that warrant emergent orders, 
what is apparent is that this approach is being used by Child Safety used as a common 
practice.  It is an outrageous situation given the egregious breach of human rights of 
the parents and child associated with the State making a unilateral decision to take 
their child away from them and place the child in the custody of the State, without any 
notice nor opportunity to be heard.  This practice does not afford procedural fairness 
to the parents.  Given the significance and consequences of an ex-parte custody 
order, a magistrate’s discretion to decide such applications should be used sparingly 
rather than it being standard process currently utilised in almost all child protection 
matters.  
  
  

 
6 Director of Child Protection Litigation Annual Report 2023-24, p7, available at 
<https://www.dcpl.qld.gov.au/__data/assets/pdf_file/0009/822996/annual-report-2023-
2024.pdf>. 
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M.  Definitions of Success in the Child Safety System 

We respectfully submit that Question 55 in the List of Issues document under heading 
M contains somewhat of an inherent bias in its framing.  It asks, “What does ‘success’ 
look like for children and young persons who have been made the subject of orders 
under the Child Protection Act 1999 because they did not have a parent who was willing 
and able to protect them…”.  As we have outlined earlier in this submission, we have 
observed a number of concerning practices whereby Child Safety is, in our view, is not 
consistently fulfilling its obligations in undertaking a proper assessment and 
investigation of risk, often not even consulting with the parent/s of the child and 
removing children under emergent orders with no notice or opportunity for parents to 
be heard.     
 
We respectfully suggest that the Commission instead consider, as a key issue, what 
success looks like for children and young persons and families who come into contact 
with Child Safety and the Child Safety System.   
 
In addition to the recommendations that we have made earlier in this submission, 
which we won’t reiterate here, we are aware, based on our client facing work and our 
collaborative work with community justice groups in FNQ, that success includes: 
• a collaborative shared decision-making framework with all relevant stakeholders 

involved in the child and parent/s life as soon as there exists a child protection 
notification in relation to the child, and that this consultation must include 
involvement by local Elders and/or community justice group representatives 
and/or respected members of the local community, on the basis that these key 
community members have an intimate knowledge of their communities and the 
families contained therein and should be empowered to be part of any decision-
making process regarding risk assessments and where children should be placed; 

• where it is determined that a child should be removed, proper application of the 
Aboriginal and Torres Strait Islander Child Placement Principle, with local Elders 
and/or community justice group representatives and/or respected members of the 
local community, being part of the decision-making process as to where that child 
should be placed, to ensure that there is thorough consideration of who within that 
child’s community, as a priority, could take care of the child (noting that we 
consistently receive feedback that Child Safety do not properly, if at all, consult 
with community as to where the child could be placed within kin and community; 
and 

• a priority on the child being connected with kin, culture and community in 
consideration of the protective factors that such brings for a child and the stability 
it provides for their emotional, physical and cultural wellbeing’. 
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We thank you for the opportunity to provide submissions to the Commission of Inquiry 
– Child Safety, in relation to the Cairns Public Hearings. 
   
 
Yours faithfully, 

Shane Duffy  
Chief Executive Officer 
 




